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STATE OF S0UTH CAROLINA - 3 IN THE SMALL CLAIMS COURT
) CASENO.: 98-5C-86-5519

COUNTY OF CHARLESTON )
ROBERT BIGGERSTAFF, ) . JRUE COEd
Plaintiff, ) Gty
. 1 ORDER
v, ) .
} Filad i1 Sharesion Covmty
LOW COUNTRY DRUG SCREENING ) Sl find s 2T
INC, )
Defendant. ) NOY 2 5 999 ald
)

The above captioned matter came before this Court for trial ot Februery 28, 1999, Plaintiit
appeered pro g Defendant was represented by Sean Keefer, Esq, al:'thc Meson Law Finn, Aficr
considering all of the evidence end arpuments, this Coutt wakes the following Findings of Fast and
Conciusians of Law,

FINDINGS OF FACT

The material facts of this case are eussotially undisputed. During November 1998, Defendant
sent, ¥ia clectronic facsimile (“fix™) machine, a large number of single-page advertisements promoting
its commctei! drug tosting services. An employee of Defendunt used the fax numbers printed in the
ip_ I Buver's Guide (the
mber 6, 1998, ons

of thesg fax advertisements was sent to Plaintiff's fax mechine. The pariies have stipulated that

Befendant in fact sent the umsolicited sdvertisement in question to Plaintif's fax machine.
Uncontroverted testimony of Defhndant’s own witness established that sending out its advertizoments
via fax was significantly logs expensive for Dafendant than mdfng the same advertisernants by other
marketing rmans such ag ditect mail, Defendant kept no records of whether or not new custemers or
kales were obtaincd from these fx advertisements. '

In October of 1997, Plaintiff had joined the Charleston Chamber of Commerce az an individual,

In filling out hit application for membership 1o the Chamber, Pinintiﬂ' hed provided information
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including his mailing addeess, phone number, snd fix number. Subscquently, this information was
published in the Guide as part of the Chamber’s membership roster, along with similar information on
the other Charmber mambers, both individusls and businesses, Most members are busineskes and are
listed in the membemhiﬁ toster under various business catepories, while Plaintiffwas listed. along with
soverni other individuals, undsr the section titied “Individual Memberships.” Guide n. 115. There ks
no evidenes that Defendamt ever hed any direct contact with Plaintiff or that Plaimiff expressly
gonsepted to the receipt of unsoiicited faxes from Defendant. ‘

Based on thess facts, Plaintiff flled sult under the federal Telephone Consumer Protection Act
of 1091, Pub. L. Np, 102-243, 105 Stat. 2304, Docember 20, 1991, which amended Title IT of the
Communications Act of 1934, 47 U.8.C. § 201 gt sag.. by adding anew section, 47 U.S.C. § 227 (the
“TCPA") to that Title. -

Defendant's original Answer, filed December 18, 1908, raised as a defense to the TCPA claim
that thix State has not coabled suits under the TCPA by prssing specific legislation to open this state’s
courts to private actions under the TCPA, Defendant slso cleimed that Platotiff failed to comply with
provisions of 8.C. Code Ann, § 15-75-51 and is therefore barred from recovery. After this Court
pranted Defendant’s motion for Jaave to filz an amended Answer at a hearing on February 11, 199%.
Defandant raised an additional defense that by his aets in joining the Chamber of Commerce wherelry
his faesimile number was publisﬂed in the membership liss, Plaintiff “consented, either exprossly or in
the aiternative, impiiedly, to the receipt of material at the address, phone and fax oumbers published
in the Gyjde.” Amended Answer 7 36.

CONCLUSIONS OF LAW
1. Applicabjity of 8.C Coide Ann, §§ 15-75-50 and 5}

Asa preliminaty matter, 8.C. Code Ann, §§ 15-75-50 and 51 have no application to this caze.

Code § 15-75-50 is similar to the TCPA inkofar as it provides a civil remedy under state law with

statusory damages of 5200 for sending ab unsolicited advertizement via fax. Section 1 5-73-51 provides

that, bafore taking action'ma.inm the sender of an unsolicited fax advertisernent under § 15-75-50, the .

eomplainitg party must notify the sender to stop:
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SECTION 15-75-51. Notiee not to transmit unsolicited material required priot 1o
impaorition of pemalty.

The penalty provided by Section 13-75-30, including injunctive retisf. may not be
tmposed unless the porson who is alleged to have vinlated that section does so after
being instructed, (1) in writing, (2) by telephone. or {3) by 2 machine thet electronieally
transtnits facsimiles throupgh conbection witha relephone network, by the receiver of the
unsolicited advertising material not to trensmit the matorial,

Plainly this condition on recavery only applies to recovery under Section 15-75-50. The Complaint
telies on the federal law for the relief sought and makes no reference to this code section.

The TCPA, at 47 USC §227[e] states in part, “nothing in this section of the regulations
prescribed windec this section shall precmpt any State law that iposes more restrictive intrastale
mﬁuimmcnw ot repulations on, or which probibits - (A) the use of telephone facsimile machines...to
send unsalieited advertizements "

. Theclear imper: ofthis provision is that states may frther vestrict the use of facsinile machines
to send upsolicited advartisements i::ur thiey may not lessen or reduge the restrictions imposed by fadetsl
law. In thar case the Flaintiff need only chonse the more restrictive federal law upon which to base hi
cause of ac¢tion. [n this case Plaintiff sought relief under federa) lawr,
1L, The TCP'A does not require a state to “opt jn™

Defendanr argues that the clause in the TCPA “if otherwise permitted ty the Jaws or rules of
court of 2 Sate” conditions the right 00 bring suit in 4 state court on permission having been
affirmatively grented by that state. [0 other words, Defendant argues that the state mst “opt in™ before
the doors of its courts ate deemed to be open to TCPA suits. Defendant wrpres that, becausa fedorg)
courts” doots are ¢osed 10 privats snits under the TCPA. requiring 8 state court to enforee the foderal

law would be an unconstitutional commandeering ofths state*s resourees.

! Bee Int: i SO, & . 106
F.24 1146 (&th Cir.19%7) (holding that State Courts have axelusive
jurisdiction over private puite wnder the TCPA) which was followsd by
the Fifth, Elaventh, Thizd, and Second circuirs in succasaion; .

T nc,, 904 P.Bupp. 51X (5.D. Ind. 1995) and on
rajaaring v , 362 F.8upn. 1162 {(5.D. Ind.
1397} (holding that federal courts have jurisdiction over TCPA claims
by virtue of federal-quastion jurisdicticn under 2¢ D.8.C. § 1331}, *
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Itisthe Gonsti_tution itself, not Conpress, thar imposes the duty upon an appropriate state court
t0 ltear claims arising under & valid federal statuts such as the TCPA. Forthat reason, the TCPA cloarly
presants no Tetth Amendment “commandesring™ problem, regardless of whether jurisdiction is
exclusive in the staw courts or concurrent with the federal courts. The “if otherwise pormitted”

language of the TCRA was fully explored by the Fourth Cireutt in Inf’l Boispee, 106 F.3d at 11564

The chausa . . ."if otherwise permitted by tho laws or rules of court of a State™ does not
condition the substantive right to be free from unsolicired faxes on state approval,

At least on¢ other court hag agresd, ax this language was sdopted in 2 similar case in the Second

Circuit. Foxhall Realtv Law Offices. [ng, v, Tefeconymun. Premium Sves. Led,, 156 F.3d 432, 438

(2nd Cir. 1998). A eause of action under the TCPA is therefore available in this State’s courts to all
titizens of this Siate without any requirement for the State to “opt-in” to the TCPA,
i wﬂm

Defendant srgues that, by joining the Chamber of Commerce and allowing his facsimile number
10 appear in the mumimmhip list, Plaintiffeansented to receipt of unsolicited fax advertisements at that
mumbey, Plaintiff trpues that even if hie actions eould be construed as implied eonsent to receive fax
advertisemnents, the TCPA requires pﬁur_m coneent as the only excaption to the prohibitions on
sending unsolicited fix advgﬂisenients. 4TUS.C. § 227()(3). Thus our inquiry is reduced to a pure
question of statutory construction of the phrase “prior expross invitation or permission.™

We bepin, as we must, with the plain language of the statute, which provides at § 227b)( 1%

It shall be unlawful for any person within the United States--

LN ]

{C} to use any telephone facsimile machine, computer. or other device to end an
unstlicited advertisement to a telephone fcsimile machine; . . .

The TCPA defines “unsolicired sdvertisement™ by;

(4) Theterm "unsolicited advertisement™ eans any materigl advertising the sommercial
availehility or quality of any property, goods, oF setvices which is transmitted 10 2oy
person without that person's prior. express jnvilgtion of pgrmission, [emphasis added)

In general, the TCPA restricts or prohibits three types of solisitations: 1) uneolicited fx
atveitisoments to' homes and businessas, 2) telemarketing solicitations by an astificial or prerecorded

voice, and 3) telematkezing solicitations by live agents. It i worth noting that 1he restrictions on
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unsolicited fax advertisaments gre the most rigid of the three, In zddition to an exemption for prior
CAPEERS conscnt, the restrictions on voice telemarketng solicitations gencrally exempt calls to
businesses, provide exemptions for charities, and provide for an established-businesy-relationship
exemption undet cartain circomstanees, 47U.5.C. § 227(a)(3). These and other edditional exemptions
are not avatlable to fax advertisernents. Cotmpare § 227(a){3) with § 22%a)4). The maxim pasis
QImiissus pro omisse habendus est instructs us that such an exchusion is intentional. “Where Congress
meludes particular language o one ssction of & statute but omits it in angther section of the seme Act.
it s generally presumed that Congress sets intentionally and purposely in the disparate inelusion or
exclusion.™ Rodtiguez v. United States, 480 U.S. 522, 525 (1987), '

By excluding these additionaiexemptions fromthe prohibitions of fax advertisements, Congress
singled out unsolicited faxes for the most siringent restrictions imposing strict lisbility. This is wholly
reasonabls, given thet Congress found unsolicited fex advertisements interfored with eommatee and
cost the recipient both time and money, Sep HR. Rep, Mo, 317, 102ad Cong,, 15t e85, 1991 at ld.
25, It shifts the cost of advertising to the unwilling recipient. Id. st 25. It is snalogous to a long
distance telemarketing calf rade with the charges reversed or junk mad sent wilﬁ postage dus, Asa
result, the statute Ig explicit that obtaining “prior express invitation o petinission™ presents the only
exception to the TCPA's blanke: prohibition on sending unsolicited fax advertisements.

A. Construction of “Prior Express Permisston or favitation”
* Onthequestion of statutory interpretation the South Carolina Supreme Court hes said. “Wherc

the terins of the statute ars elear, the sourt most apply thase teftns according to their lcaral oaning.”

Soil Renwdigtion Co. v, Nu-Way Eqvironmental, Ine., 323 8.C. 454, 457, 476 5.E.2d 149, 151 (1996).
citing Paxchal v. Stare of 3.C, Election Commn, 317 8.C, 434, 454 5 E.2d 890 (1995). “In construing

# statute, its words must be given their plain end ordinary meaning without resort to subtle ot foresd

constryction to limit or expanid tho statute's operation.” Adkine v, Comear Industiies, Ine., 323 £.C,
409.411. 475 8.E.2d. 762, 763 (1996), W sre also mindful that the TCPA is a remedial statute end

“shioukd be liberally construed and interpreted (when that is possible) in & manner tending to disconmge
attempted evagions by wrongdoers.™ Scarborongh v. Atlantic Coast Line R. Co,, 178 F.2d 253, 258
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(4th Cir. 1950). Exemptions ftom provisions of remedial statntes “are to be construed narvowly to limit

cxemption eligibility.” Hoparv. Susrez-Meding, 36 F3d 117, 182 (1st Cir 1994); aceord Olsen v. Lake
Couatry, Ing,, 955 F.2d 203, 206 {4th Cir. 1991). Se. aiso 3 N, Sinpet, Sutherland Statutoty
Construction § 6001,

The terta “prior express invitation or consent” is not defined in the statute, Black's Law
Dietjanary defines “exprass™ as:

Clear; definite; explicit; pluin; direct; unmistakzhle; not dubious or ambiguous,

Declared in terms; set forth in words. Directly and distinctly stated. Made khown

distinctly and explicitly, and not left to inference. Mi ii i

¥, Federal Suretv Co, C.C.A.Minn,, 34 F.2d 270, 274, Manifested by dircct and

appropriate language, a5 distinguished fronn that which & inferred from conduct, The
word s usually contrasted with “irmplied,”

Blpck’s Low Dictionary (Revised fth ed.) Websters dictionary provides 2 similer definition, This is
the proper definition to use within the context of the TCPA and is confirmed by the FCIC's opinion:

Although the term “express permission or invitation™ is not defined in statutory
language or legislative history, there is oo indication that Congress intonded that calls
be excepted from telephone solicitation restrictions unkess the rasidential subscriber hag
(2) clearly stated that the telernarketer muay call and (b} clearly expressed an
understanding that the tclemarksters subsequont call will be rads for the purpose of
enconuraging the purchast of rental of, or investment in. property, goods ar fervices.”

In the Matter of the Telephone Comsumar Frotestion Agt of 1991, Memorzndum Opiniog and Order,
%11, 10 FCC Red 12391, 78 Rad. Reg. 2d (P&F) 1258 {August 7, 1995) 1905 WL 464817 (F.C.C.).
The same FCC order states that “We [the FCCldo not believe that the intent of the TCPA iz to equare

tiere distribution or publication of a td[ephune' fackimilo number with prior oxpress pormission ot

invitation ta receive such advertisements.” T,
This court agrees with Black's and with the FCC, and accardingly holds that for the purposes
of the TCPA, “prior express permission o invitation™ means that the sender must obisin prior consent

from the recipitnt in direct and explicit torms, set forth in words, and not left to inference or

! While the FCC is addraseing the *axpress permission or
invitation" clauge in the TCPA &8 Applied to live bparator telamarkering
calle, the same construction appliss equally to that phrage with regpect
to telephone facaimiles.
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implication. This consent must state clearly and vnambiguously that the sender may send fax
tdvertisements to the recipient. Accordingly, we find thar Plaintiff"s ections do not constiture “prior
express inviration or consent” as required by the stamte, Defiendant’s elternative clatm that Plaintiff’s actions
gave implied consent is not relevent. Even i consent could be inferred ar implied from Plainkf's actions, the
stutute plainly requires prior gapwess catsent, We thereforc find for Plaintiffon theissuz of ftbility, The TCPA
8t § 227(b)(3)(B) provides that Flaintiff shall recover the greater of actual monetary loss or 5500 in Samages for
cach $uch viclation of the statute of FCC rulss, Plaintffhas not claimed any actus! demagss and i entirled to
the statutery micimum damspes of $500 for the viplation he has proven.
V. Will{ul o Kpowing Violutiony

Plaintiff also aileges that Defondant*s ections are “knowlnp and/or willful* withio the meening of the
1934 Communications Act and prays for wehle damages as provided for by the TCPA, which providss, in
pertingnt part:

If the court finds that the defendant willfully or kmowingly viclated this subsection or the
regulations prescribed undar this sobsection, the courtmay, in its discretion, increass the amount
of the award 1o an amount equal to not more than 3 tites the amount availsble undor
subparagraph (B) of this paragraph.

47U.5.C 2276Y3). “Willfully” and “knowingly™ are woms of art within thelaw. **Willfully' means something
fot exfreénsod by ‘knowingly,' else both would ot b vsed conjunctively.” United States v. Hlinols Cenrral B
Co., 303 U.5. 239, 243 (1938)." The terms therefore have differemt mognings witkin the TCP A and we consider
each veparately.
A. Knowingly

The FCC hes 2 well established consmuction of “knowing" av used throughout that ageney's
adrministration of the 1934 Commpnications Act. This standard Is ser out a5 & clear “knew or should have
imown” stendard. Intereambio, inc, 3 FCC Red. 7247, 64 Rad. Reg. 2d (P & F) 1663, 1988 WL 48¢74)
{F.C.C.}: Arlio Enterprises, Ing, 3 FCC Red 7233, f4 Rad, Reg. 2d (P & F) 1681, 1988 WL 486782 (F.C.C.),

As smated proviowsly, the term *knowingly,” for purposes of enforeement netions brought under
.Section 223(b)(4), does not requirs that 4 person. have a specifte intetyr to violate fhe stetute.

' Put see B.g. Eutchman v, Btare, 66 P.2d 99, 10i-2, &1 okl. Cr.
117 {1837}, {"*Willfully' is aguivalent to 'knowingly.'") Citing Words
and Phrages volume 8 [Firat Series), pp. 7474 and 7475: (“These words
ara used Iintarchangeably and hoth convey the sama meaning.”)
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i Rather, the "knpwingly” stendard enly requires that 2 person either had reason 1o kiow or
rhould have known that it cgaged in nots which could constitute a viplation of the statuto,

Intercambin, ¥ 41,

Ar: the administrative agency charged with administering the TCPA, the FCC's definition Is enritled 1o
groat deference from s covrt whers that definition is not cleatly at odds with the intont of Congress. Cheyron
LL5.A. v. Nariral Res. Def, Council, AG7 115, R37, 844 [1984). “The court need not conclede that the sgency
construction was the only one it permissibly could bave adopted to wphold the construction, or even the reading
the: eotirt would have reached if the question indtially had 2rlsen In a judictal proceeding.™ Id, At 843 n 11, Other
suthoritics agres with the FCC, having held that “kmowingly™ “does not have any meaning of bad Saith or ¢vil
purpase or criminal intent.” United Srates v, Sueat Brist, Ine., 92 F Supp. 777, 780{D.5.C. 1950).* Similarly,
“kmowingly™ can not be held 1o mean imowtedge thae & particular et was o violation of the taw, a5 this wonld
conflict with the triimn that afl persons are presumed to know the law,

We note that in addition ta privatesyits brought by individual consumers, the FCC is empowered by the
Commupications Act to vake actions against persons violating the TCRA. 47 U.B.C. § 503, “Federal laws
*shonld be the same sverywhere' and *their sonstructisn ghould be wiifoom.™ 118, Torm Limits, Ioc v,
Thamton, 514 US 779, R12 [1995) citing Merdock v. Ciry of Memphis, 87 U.S. 590, 632 (1874). Since the
ECC would prapetly impose its well outabiished definition of “knawing™ on 1t cwn enforcement actions against
TCPA violators, it covid subvert uniform enforcement of the TCPA if sinle courts hearing TCPA cases imposcd
a diffetent defitition than the FCC. In eiher words, condiet that would be “knowing™ in un action brought by
the FCC might not be "knowing" if the strne action wes brawght by 8 consumer in 2 steie court, Therefore this
Court will givc deference to the FCC's construetion and hold that “knowing™ within the context of the TCPA
requires only that 4 Defendant knew or should have known it wis engaged in sets which could constitute a
vinlution of the stance.

Applyi:;g this “knew or shoyld have known™ stendard, it in etear that Defendant xhould have known that
its activak could constitute & vielation of the starue, Any business that engages in s ragulated uctivity {in this case
sendinng advortisements via fax) mast fufty acquaint irsslt with the faws and ragulations governing that uetivity -
of risk the consequences for that laxity. . Had the fax sent to Plaindff been misdirected as 1 msult of an error in

* 800 generally United Srates v, Sigskay. 119 F.3d 712 (Bth Cir,
1337), for a recent exploration of ~knowing” in fadaral courts.
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dialing, 2 wrong mumber, or otherwise not duc to fault or nogligance of Defendant, it would nor fall within the
“mowing" sreedard, While it may seem harsh to apply such strict Tability with & “knew or should have known™
standard, that s nonetheless the standard the FCC would undoubtedly apply, and fhus is the appropriate standard
for this Court 10 apply to the TCPA. 1t has been long tstablished that harshness 5 oo justification for & court
0 ahter its interpremtion of the law, “If the wue construerion has bem followed with harsh consequences, i
cannot influencs the courts in administering the law. The responsibility for the justice or wisdom of legisiation
rests with the Congress, and it is the province of the courts 16 enforce, not 1o make, the laws,"”

B. Williully

The FCC's eonetruction of “willful™ is sst forth in [n pg Southers Califrnis Biroadegsting Co,, 6 FCC
Red. 4387, 69 Rad. Reg, 2 (P & F) 953 (199)), [n Southern Colifornis Broadeassing, the FCC rank action
uginst the respondent urder 47 ULS.C, § 503(bY | KB), which provides for forfeitares for “willful or repeatod”
violations of the FCC's rufes. ‘The FCC cited a fine of prior Commission rulings® and ssid:

The [Houst] Conforence Report . . . specifically notes Congress's intent that the definition i
congistent with the Commiggion's decision in hMidwest Radio-Tetavikion, Inc, [citntion omitted]
Thus, ¢ongistent with congresstonal intent, recent Commisslon interpretations of “willfn!* do
not require licenses ntent to engage in a violation.

Southern Cylifornia Broadeasting, 4 5. The “congressional mtent™ was & Conforence Comminse reportt
regatding the armcndment to the 1934 Communieations Act, which establizhed & statutory definivion for the form
“willful* at 47 LLS.C. § 312(0(1):

(1) The term “willful,” when ueed with seference to the commission or omisslon of any act,
means the consclous and talibenic commission ar omission of sueh wct, irrespestiva of any
intent to vialate any proviaion of this chapeer [Chapter 3 of the Communications Act] or any rule
ar regulation of the Commission suthorized by this chapter or by a treaty ratified by the United
States.

Prior to adoption of this strtutory definition in 1982, the FCC consistently tsed n sirgilar definition [n its awn

procendings. Ses Inthe Matter of L igbility of Midwest RadioTelovigion, Inc. 45 FCC 1137 (1963), Congress

created the statutory definition at § 312(£)(13 for the specifie purpose of codifying the FCC*s definition used in

" Ciring MCI Telacpmmenicetionz Corp,, 1 FOC Red 509, 514 n. 22
(1388} (subrequent hiprory omitted); Rale Brpadeagtinsg Corporation, 78

FeC 22 169, 171 (1880},

* H.R.Conf .Rep. No. $7-765, 97th Cong. 2d Semm. (1982}, zaprinpted in
1982 U.5.C.C.a.N. 2254, '
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Mithwet Rucbe-Telsvition. MR ConfRop. No, 97745, st 51, ¢The deflnitlons . . . am conskseenr with the
Conmision’s applicafion of thogs o in Midwest Radls- Televlidon Ine, 45 F.C.C. 137 {1963).7) Conprezs
firther smued that this sy defioitlon would comiral “for kny ofher vt #eetiof of Hie {1934
Communicaions] Aet™ |d, ar 50, The TCPA, 82 an atimndtwnt £3 te 1934 Comenunichtiohe Act, is such &
relevunr fection ainee it wres “wAIR™ il tho defiseed 166 o art.

The gl of thestatistory mﬂnllﬂfcl: cimrtruction of “willful* ixto removo any elemmi of infent
or ment pea from the term, which i 4 sttt Contthuttion in the bw, Dther guthariiles reeognlee that "wAllfut
#an be used i 2 $tas “which docs not imply any malice or wong® See 94 C 1S, f25-26 and eases clied
hereth. IRSEAz v do o wrongful act is Aot an exseotinl element of willfulpess, L6 at 425 @ Lplics vodhing
blutiable. bt Sintily the act ofa froongent. Smith v. Wide, 461 115, 30 (1903}, n B, clring 30 Amezricyn poyd
Englesh, Engyplopedin of Law, 570530 (2d e, 1508) {foomate emimed)

Toavold n {inding of whiifulness, it la tmportant to distinggiish thi e of tho goiduei (which must be
uninzentlopal), axd not e violation oF the regulalion to which the condut 1. Tha FCC hes weed the eeample
of "humping & swiich” w0 an ceample of & nom-willful uct that exuld givi riee toa vislation thet would not be
comstroed ss willful. g o Valley Fage, 12 FCE Red 3087 819 6, 1997 WL 106481 (F.C.C). ([Willfulnss
exibt if there n @ voluntary aet &r omiorion in that n pevepn knew that he was doing the aat in question such us
using b tadio rasemitier, 2< opposcd 1o bring rectdentet (for examgle, broshing againstz powet sdteh nuraing
on @ mdie transmitten).”) In sddidon, die FCE hay consimenrdy fumd willfultus whern *laxity™ s bed to
prevoninble vilaGons, Mige Radio-Televigion, at 1141, In the tam of the TCPA and 1 used by the FITC,
willful" simply meuns 1het the sct out of witich i vioIation zrizes wzs not an aecldent or mibvtaky, even if'the
rosulting vipkatlon was wniniended.

As with itx extablished conmruetion of the 2 “kawing,” th FCC would apply it longeestablivhed
dhefinition of “willhul™ 0 TCPA actlens, Thivcourt will da Heewiae andadant the FCC tetttuttion of “willl”
codified in the Commmications At et 47 US.C, § 3120(1) Aveordingly, ik Sour holts thar & “willET
violetitn of the TCRA exiee whese thirs i8 8 eatitus atd dalibémbs istimission or cmission of an act which
tekults in 8 violation, irmepective of sy invens 4o vielsts ARy law or figulition.

Testitroay wnt undisputed that the fux edvenisement sent 1 PLURSITwag #of 1 aezidnt o mistuke.
Defendant dtundted b send the fox to PlaintlfY wnd did seactly what it it 1o do. Therefore, this was u
willfie uerloa whickhwas & viclritan of e sute wnd learly wikit the will ™ stardard praper for the TCPA,
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V. Trebied Daniecty

Huving foumd oyt Cefendant s violztion ofthesimmute was willful and knowing, thesnount aferemplary
tmaes b entlrely within the diseretlon of thts Caurt. Defendant engaged in lilcgnl condner and reaped 8 gain
from thin esndur in the foem of reduced sdvertlelng coam - and posTily even new cusiomes, We ore mindful

 That there myy be xome mancer of viglthe conduct more egreglons than wht this defendunt did and ohe full
effum of the TCPA's trebled domages should e escrvid For thse mout epregious violitors, Thin Defendants
ionthict deverym: n sl foponse, wid this Cenrt finds that the appropriats amoamnt of exemplary damages
i thix cao to be Fifty and po/100(530.00) doliars,

It it heattyy ORDERED, ADJUDGED AND DRCREED, thet Bininiff shall have jndgmen; wgpinst
Drefindancor Five Hundned Fifty and nof HH(S550.00) dolbrs plit Thirty Fiveand no/100{534.00) dolinrs cour
wasls,

ANB IT 15 50 ORDERED.

o b s

Hiwry W. Bhcrard, Magrtizin
Movember 34, 1984, Charlesren Souh Corollao,
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